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HM REVENUES AND CUSTOMS CONSULTATION:
PAYING PLANNING GAIN SUPPLEMENT

SUBMISSION BY
SCOTTISH ESTATES BUSINESS GROUP

1. BACKGROUND

The ScottishEstatesBusinessGroup (SEBG) represents group of progressivdand-based
estatewith significantagriculturalandrural businessnterests. It aimsto promotea modern

businessapproachin the managemenof Scotland'sland resourcein ways which deliver

social,economicand environmentabenefits. The group seeksto securea sustainableand

prosperous future for rural areas.

Estatesare provenbusinesanodelsthat assistthe developmentf smallerrural businesses,
andlandownersand estateshavea vital role to play in the ongoingandfuture development
and prosperityof Scotland. SEBGis committedto rural economiesand its memberswork
hard across Scotland across Scotland to stimulate enterprise and economic development.

2. SEBG - CONCERNS ABOUT PGS

SEBG’sconcernsaboutthe proposedntroductionof a Planning-gairSupplemen{PGS)were
setout in detailin February2006in responséo the consultationon PGSby HM Treasury,
HM Revenueand Customsand Office of the Deputy Prime Minister Treasury.Before
commentingon the proposalssetout in the currentconsultationon PayingPGS,the Group
feels it would be helpful to repriseits concernsaboutthe possibleimplications of the
introduction of a PGS policy.

SEBG hasmajor concernghat the introductionof a PGSas proposedwill not only fail to
deliver the Government'saimsfor it of improving the meansof funding infrastructureto
supportthe expansiorof housingsupply,but will alsobe a disincentiveto andactively work
againstthe very developmentsvhich are expectedo deliverthosedesiredaims. Our main
concernsaboutthe proposedPGSfall into two distinct areas— why sucha tax would deter
ratherthansupportdevelopmentand practicaldifficulties of applyinga reservedmnechanism
to the devolved areas of planning and development.

Impact of a PGS on development
SEBG believes introduction of a PGS would actually work directly against its stated aims.

Sincedevelopersvould be requiredto makea PGS paymentgreaterthanthat required
underthe currentplanningobligationsregime,the effectwould be eitherto put up the cost
of subsequentlevelopmentncluding houseprices;or leadto lower pricesbeingoffered
by developerdor land, which in turn would leadto lessland being offeredfor saleand
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fewer developmentgonsequentlpeingtakenforward. In eithercase theimpactwould
be to increasehousepricesandrestrictfuture supply,exacerbatingnarketimbalancein
provision — a direct contradictionof Government'spolicy of increasinghousing
availability. This could havean extremelydetrimentalimpacton rural housingschemes
andin particularaffordablehousingschemesvhere,if the PGShasto be borneby the
landowner jt would be lesslikely thatland would be madeavailable,andif borneby the
developer, would push up the price of houses and thereby prejudice affordability.
Sinceplanningobligationswould be retainedfor environmentalvorks relatedto the site
and for affordablehousingprovision, and would be additionalto PGS, the economic
viability of developmenprojectswould bereduced)eadingto the abandonmentf some
formerly attractive investment projects.

PGS as proposedwould act as a disincentiveto early developmentonce planning
permissionhad beengranted. With PGS being basedon planninggain, its costas a
proportionof overall developmentostof the projectwould fall overtime assite value
increases. Since planning consentsusually are grantedfor a five year period, the
economiccasefor a delayto the startof developmentvould be strengthenedparticularly
where investment capital was required for the project to go ahead.

Paymentof the PGS as proposedwould be required at the commencemenbf
developmentwhenreturnsfor the projectmay not havebegunto appear. This would
createa further “up-front” financial burdenwhich would have implications for the
viability of the project.

It is intendedthat local infrastructuredevelopmeniould be fundedfrom the revenues
raisedby applicationof PGSat the time developmenbegins,yetinfrastructurewould be
neededeforedevelopmentantakeplace. Underthe newsystemjocal authoritieswvould
not have the funding necessary for “pump-priming” new development.

Many projectsinvolve developmentor rentratherthansale. The effectof a PGSwould
be either to raisethe rent to be charged,in orderto coverthe increasedcost of the
developmentor to reducethe numberof economicallyviable rental projects,potentially
restricting any increase in supply of affordable property for rent.

Application of the tax will be on all land, including brownfield sitesand sitesfor social
housing. Indicationsarethatthelevel of tax will be setlow asa consequencdyutto date
the Treasuryhasgiven little indication of what the level might be. Neverthelessthe
increasdn costscausedy evena “low” rateof PGScouldrendersuchdevelopmentss
unviable.

Irrespectiveof the level at which it might be set,the very existenceof the newtax would
act as a new risk to offset the advantages of potential development.

For thesereasonsSEBG believesthatratherbeinga spurto developmentimpositionof the
PGSasproposedwvould, on the contrary,deterdevelopmentreducethe supply of available
land, limit the amountof housingbecomingavailableandraisehouseprices. The Groupis

particularlyconcernedaboutthe effect this may haveon the provisionof affordablehousing
in rural areas.
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Practical difficulties of introducing a PGS in Scotland

Thereareconcernsabouthow accountabilityandtransparencyf a UK PGScanbe assuredat
WestminsterHolyrood andlocal authoritylevel. It will beimportantto the acceptabilityand
effectivenes®of the PGSthatit is — andis seenas- an additionalresourcefor investingin
infrastructureand communityprojects,ratherthanpurely a morebureaucratiavay to deliver
the same level of resources.

PGS as currently proposedis basedon a presumptionof the scaling back of planning
obligations,restrictingdevelopercontributionsto mattersrelevantto the environmentf the
developmensite and affordablehousing. Yet in Scotlandlocal authoritiesareincreasingly
using S.75agreements$o securefinancial contributionsfor a variety of communityprojects
unrelatedto the developmensite. With introductionof PGS,developersn Scotlandcould

be facedwith a doubleburden,beingrequirednot only to pay PGSbut alsoto continueto

sufferadditionallocal planningobligationsbeyondsite-specificmatters This would not only

actasadisincentiveto developmentbut would alsodisadvantagéevelopersn Scotlandvis-

a-vis the rest of the UK and run counterto the principle of equitableand uniform tax

treatmenbetweerEnglandandtherestof the UK. Theproposalsalsomakeno allowancefor

differing priorities and policy of the devolved and Westminster administrations.

3. DETAILED ISSUES RAISED IN PAYING PGSCONSULTATION
CH. 2: OVERVIEW OF THE PGS PROCESS

Therequiremenbn developergo pay PGSwithin 60 daysof theissueby HMRC of the PGS
StartNotice, will be anextrafinancial burdenat a time whenreturnsfor the projectwill not
havebegunto appearandassuchwill underminehe economicviability of any project. The
suggestionthat developersmight insteadbe askedto make the paymentat the time of
requestinghe PGSStartNotice in orderto limit contactwith HMRC is likely to exacerbate
an already difficult financial position.

In Scotland,planningobligationsare not alwaysfulfilled at the time of commencementf

developmenbut may be phasedhroughoutthe project,accordingto whatis appropriateto

the stageof thedevelopment.Indeed whilst someobligationssuchasthe plantingof treesfor

screeningor adjustmentsto the roadsinfrastructurecan only be made as the project
progressesptherobligationsmay betotally unrelatedo the projectconcerned.Increasingly
local authoritiesin ScotlandareusingS. 75 agreement$o securedfinancial contributionsfor a

variety of communityprojectsunrelatedo the developmensite. In the ScottishBorders,for

examplealevy is to beappliedof £15000n eachnewhouseto assisin thefunding of there-

opening of the Waverley railway line from Galashiels to Edinburgh.

Communications between planning authorities and HMRC

Currentlythereareno directlines of operationbetweenScottishlocal authoritiesandHMRC.
The intentionthat local planningauthoritieswill be animportantsourceof informationfor
HMRC regardingrelevantplanningpermissionsandinformationon developmentsvhich go
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aheadwithout a PGSStartNotice,will createfurtheradministrativeburdensandcostswhich
will have to be borne by already financially stretched bodies.

Sincetheactivitiesof Scottishlocal authoritiesareoverseerby the ScottishExecutive,in turn
answerableo the ScottishParliamentpresumablyegislationwill berequiredto facilitatethe
administrativelinks requiredto facilitate the passingof information from Scottishlocal
authorities to HMRC and vice versa.

Similarly, fundsraisedby PGSwould requireto be channeledhroughthe ScottishExecutive,
with accountabilityto the ScottishParliamentfor their application. The involvementof
Scottishlocal authoritieswith HMRC asthe bodyresponsibldor collectingthe PGSrevenues
would needto be clarified and appropriatemeasuresppliedto ensuretransparencyand
accountability.

Issues for consultation:

Q.1: Whatdifficulties (if any) might therebe in makingelectroniccommunicatiorthe sole
channelof communicatiorfor the applicationandreturnof informationfor PGS Start
Noticesand PGSreturns?Are thereany particulargroupswho might face problems
accessingr usingelectronicservicesitherpersonallyor via anagentfrom the outsetof
the new regime?

A:  Smaller developers/buildersmay not be set up for compulsory electronic
communication.They are most likely to use an agent,probably their solicitor or
accountantleading to increasedprofessionalfees. This in turn would impact on

profitability and in due course land values with possible implications for release of land.

Q.3: If you considera pre-commencemeragreemenserviceshouldbe offered,how would
you designit to takeaccountof the problemsof administrativecomplexityandcost? In
particular, how should any charges for the service be set?

A: A pre-commencemenagreementservice has merits since it provides certainty,
somethinga developemwould wantif possible Howeverthe costmustbe proportionate,
otherwiseit would not be used.The chargefor the serviceshouldberelatedto the value
of thedevelopmentperhapn someform of scale. Howeverif it weretoo complicated
to calculatethe fee, thenagain,the servicewould not be used.Simplicity to useand
clear knowledge of its costs would be fundamental to its usefulness.

CH. 6: PAYING THE PGS CHARGE

SEBGhasconcernsaaboutthe timing of paymentof PGSandhow long it maytakefor PGS
levied locally to be returnedto the local authority to be availablefor the investmentin
infrastructurenecessaryo allow the developmento proceed. Thereis alsoa needfor clarity
over whetherSection75 will continueto be usedin Scotlandas a meansof identifying
infrastructureor other community facilities to be providedby the developer,and against
which there may be some credit arrangemenionce PGS finally flows in. Continued
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uncertaintywill inevitably undermineconfidence,an essentialpre-requisiteto effective
development.

The requirementhat PGS should be paid on the commencemenof developmenfails to
accountadequatelyor thosesituationswheremorethanonedevelopemay beinvolvedin a
projectwith a singleplanningconsentpr whereanindividual developethaslegalacces®only
to partof the developmensite. Shoulda PGSbeimplementedtherewould be botha need
for greater clarity as to who was to be responsible for payment.

Procedures where PGS liability identified after development completed

The PGSconsultationgnakeclearthat the PGSobligation falls on the developerand that
where a developerfails to obtaina PGS Start Notice and completesdevelopmentefore
HMRC becomesawareof the failure, the PGSduetogetherwith interestand penaltieswill

becomethe liability of the ownersof the completeddevelopmenbr the interestin the land.
Where the developer and owner are one and the same, this approach appears logical.

However,in thosecaseswherethe developerdoesnot own the developmenir havean

interestin the land, it might be more appropriatefor HMRC to pursuefor paymentthe
defaultingdeveloperratherthanan unsuspectingwnerwho may havebeenreassuredhat
the paymenthad beenmade. Otherwise,an opportunity might be createdfor less-than-
scrupulousdeveloperso completedevelopmentn behalf of ownerswithout following

properprocedures.In sucha situation,it would seeminequitablefor the ownerto be subject
to late payment penalties and interest in addition to an unsuspected PGS obligation.

With prospectivegpurchasersf newly completeddevelopmentsbleto assurehemselveshat
any PGSdue hasbeendischargedand that they will not themselvedecomeliable to the
chargeat a future date,developerwning their developmentsvill havea strongincentiveto
complywith the PGSrules,sinceotherwisethey mightfind it difficult to sell on completion.
Developersot owningtheir developmentshouldnot, by contrastbe ableto takeadvantage
of a loophole which offers an incentive not to comply with the PGS rule.

Issues for consultation

Q.1: Whatdifficulties (if any)wouldit causedevelopersf HMRC madeelectronicpayment
mandatory? Are there any particular groups who might face problems accessing or using
electronic payment methods?

A: See comment under Chapter 2 Q1 above.

Q.3: How shouldinformation on the statusof the PGSchargeon a developmenbe made
available and what information should be offered? Apart from purchasersof a
developmentwho wish to establishthat thereis no outstandingPGS liability on a
developmentare there other circumstancesn which a personmight wantto check
information held on such a register?
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A: Ratherthansettingup anotherregisterwith all its associateaosts,this issuecould be
simply dealtwith by if HMRC wereto issuethe developewith a‘PGS Paid’ certificate
oncethe paymenthad beenreceived. Any purchaserpr more realistically a solicitor
acting on behalf of the purchaser, could then ask for the certificate to be produced before
completingthe purchaseof the developmenbr property. The onuswould be on the
buyerbutthe developemwould know thathewould not havea marketablgproductunless
he had that Certificate from HMRC.

CH.7: PGS COMPLIANCE
Issues for consultation

Q.1: The Governmentecogniseghat allowing a 12—monthperiodin which to challengea
PGSreturnwould not give sufficiently early certaintyto developersandthe time limit
for PGSwill needto be substantiallylessthan12 months.What do you believewould
be a reasonabl¢ime limit beyondwhich HMRC shouldno longerbe ableto amenda
PGSreturnor openanintervention,providedfull disclosureof the factshasbeenmade
by the developer?

A: As the consultatiorrecognisesthe periodfor which a PGSreturnis opento challenge
mustbe shortso thatit doesnot hold backor stifle developmentDevelopersequire
certaintyandmay delayprogreson their proposedievelopmentntil suchtime asthey
could be surethat the returnwas safefrom challengeby HMRC. We suggesthatthe
challenge period should be limited to two months.

SEBG
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